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Before the

FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of )
) MB Docket No. 02-145

Annual Assessment of the Status of )
Competition in the Market )
for the Delivery of Video Programming )

COMMENTS OF UTILICORP COMMUNICATIONS SERVICES,
EVEREST CONNECTIONS CORPORATION. AND EX-OP of MISSOURI, INC.

Everest Connections Corporation and Ex-Op of Missouri, Inc. are broadband

service providers1 in the Kansas City area offering facilities-based circuit switched

telecommunications service, more than 300 channels of cable service and high-speed

Internet service.  Everest holds both cable and telecommunications franchises and is

providing service in Lenexa, Kansas, Shawnee, Kansas and Overland Park, Kansas.

Everest is also offering service in Kansas City, Missouri, which requires a cable

franchise, but which does not require a telecommunications franchise.  Everest offers its

service over hybrid fiber coaxial infrastructure.  Ex-Op of Missouri, Inc. is offering its

service in Kearney, Missouri, over VDSL infrastructure.

Growth of Everest customer base since Everest filed comments in the Eighth Annual
Inquiry into the Status of Competition in the Market for Delivery of Video
Programming

                                                
1 Everest is 90 percent owned by Aquila, Inc., an energy company with electric and gas distribution
properties in the Midwest, Canada, Britain, Australia and New Zealand.  Ex-Op of Missouri, Inc. is a
wholly owned subsidiary of Aquila, Inc.
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Both Everest and Ex-Op have experienced tremendous growth during the past

year.  As of June 30, 2001, Everest had passed about 9,000 homes and had obtained

approximately 600 customers.  One year later, on June 30, 2002, Everest had passed

approximately 18,000 homes and had acquired nearly 10,000 customers.  Approximately

2,000 of those customers have signed up in advance of Everest being able to install their

service.  Everest is experiencing penetration rates in excess of 50 percent in areas where

service has been turned up more than 12 months.  In Kearney, Missouri, Ex-Op now

provides service to 69 percent of the residences and 85 percent of the businesses.  Based

on this success, Everest is planning on continuing its build-out of the Kansas City

metropolitan area and hopes to expand into other metropolitan areas when the capital

markets turn around.

Everest attributes its success to state of the art product offering, its competitive

prices and its superior customer service.  In addition to its a la carte service offerings,

Everest currently offers four product bundles, which are set forth below:

$49.95 bundle includes:
Basic telephone service
Basic cable service( 70+ channels, including digital music)
Digital tier package

$76.95 bundle includes:
Basic telephone service
Basic cable service (70+ channels, including digital music)
Digital tier package
One premium channel package
High speed Internet @256K downstream



3

$99.95 bundle includes:
Basic phone service
Top 5 custom calling features
Basic cable service (70+ channels)
Digital tier package
Two premium channel packages
High speed Internet @ 1.5Mbps downstream
Basic Voice mail

$129.95 bundle includes:
Basic telephone service
Top 10 customer calling features
Basic cable service (70+ channels, including digital music)
Digital tier package
All 5 premium channel packages
High speed Internet @ 3.0 Mbps downstream
Deluxe Voice Mail

The Commission has requested information concerning what percentage of BSP

customers subscribe to video service alone, to video and telephony, to video and high-

speed Internet access services and the percentage of subscribers that opt for all three

services.  Approximately two percent of Everest customer subscribe only to phone

service; less than one percent to cable only; four percent subscribe to phone and Internet

only; 11 percent to phone and cable only.  More than 80 percent of Everest subscribers

subscribe to all three services.

Overbuilding

The Commission seeks information on existing and planned overbuilding activity,

including the types of companies that are overbuilding, the areas served, numbers of

subscribers and comparisons between the services of the incumbent and the overbuilder.

The Commission also seeks comment on whether overbuilding is increasing or

decreasing and the factors that affect amount of overbuilding.  The Commission also
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seeks information on whether overbuilds are economically viable; and if so, under what

conditions.

As previously indicated, Everest plans to continue its build out of the Kansas City

metropolitan area.  Everest�s build out of Lenexa is essentially complete, with the

exception of build out to multiple dwelling units.  While Everest has been successful in

obtaining access to six apartment complexes, Everest to date has been unable to gain

access to apartment complexes representing 3,395 passings or 18 percent of the total

passings in Lenexa.  The owners of these apartment complexes have signed exclusive

agreements with either Time Warner or Direct TV and indicate they are either unable or

unwilling to negotiate with Everest.

Everest has commenced its build out of franchises in Shawnee, Kansas, and

Overland Park, Kansas, and Kansas City, Missouri.  The Shawnee and Overland Park

franchises require �three years best efforts to build out� with a time limit of five years.

The Kansas City, Missouri franchise contains a five-year build out requirement.

As previously indicated, Everest�s customer base has increased from 600 to

10,000 in one year.  The incumbent MVPD in the parts of the Kansas City area currently

being served by Everest is Time Warner, although Comcast is the franchise holder in

other municipalities in the Kansas City metropolitan area, where Everest does not yet

offer services.  Neither Comcast nor Time Warner currently offer telephone service in

Kansas City, but Time Warner states that IP telephony service is in their plans.

As the Commission is well aware, in response to Everest�s market entry, Time

Warner has aggressively sought to thwart Everest�s success by offering packages for

cable and high speed Internet service at rates that are discounted up to 50 percent from



5

their published rates.2  Time Warner has offered customers who switch back from Everest

to Time Warner three months free service, as well as a �VIP package,� which includes

basic (channels 02-20) and standard service, the digital tier, three premium channels and

Roadrunner high speed Internet service for $59.95.  This product combination usually

retails for $119.95.  Everest believes the $59.95 offering is priced below cost, and hence

is predatory pricing.

Kansas City area residents served by Time Warner, who live in franchises not

subject to competition, have experienced steady rate increases.  In December 2001, the

monthly rate for Kansas City area residents in areas not subject to competition increased

from $32.49 to $34.89.  This is in contrast to the rate for the standard tier of service in

Kearney, Missouri, which has remained at the 1999 monthly rate of $29.92.  The rate for

Lenexa, Kansas, customers subscribing to the standard tier has remained at the 2000

monthly rate of $30.86.  If Time Warner was successful in driving Everest from the

market, there is no doubt that Time Warner that would quickly escalate prices to their

published prices and would likely continue to institute annual rate increases similar to the

most recent 7.3 percent increase.

Overbuilders have been slowed dramatically by the downturn in the capital

markets.  However, Everest is one of 13 members of the Broadband Service Providers

Association, who are weathering the storm.  Everest believes, based its experience during

the past year, that an overbuilder can survive, and can achieve the necessary penetration

to become cash flow positive in a relatively short period of time.  There is no doubt that

�overbuilding� is a very expensive proposition.  However, based on Everest�s success

                                                
2 In re Complaint of Everest Midwest Licensee, LLC dba Everest Connections Corporation, CSR-
5845.  In the Petition of Kansas City Cable Partners for Determination of Effective Competition CSR-
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both from a penetration standpoint and from the amount of revenue generated per

customer, overbuilders have the potential of being long-term competitors to the

incumbent cable and telephone companies.  In the current economic climate, the ability to

expand to additional franchises and to additional metropolitan areas is likely to be slow.

Multiple Dwelling Units

Although Everest has made some progress in gaining access to multiple dwelling

units, providing service to this segment of the market continues to be a challenge.  Many,

if not most, property owners were required by Time Warner to sign exclusive access or

exclusive marketing agreements when Time Warner upgraded their system from analog

to digital in the late 1990s.  Most of the agreements executed at the time of the digital

upgrade have a 15-year term.  Other agreements either have �evergreen� provisions,

which are for the duration of the franchise and any renewals thereafter.  Some agreements

that were executed at the time the buildings were originally wired for cable service in the

late 1970s and early 1980s have terms that extend until the building is demolished.

Access to multiple dwelling units continues to be a huge challenge for Everest.  A

number of property owners in the Kansas City metropolitan area were induced to sign

lucrative �revenue share� agreements by Time Warner and Comcast in 2001, when it

became apparent that a competitor was going to be offering cable and high-speed Internet

service.  These agreements have effectively shut out Everest in the apartment complexes

that are subject to these types of agreements.  Southwestern Bell also has exclusive

agreements with property owners to provide phone service, and in some cases Direct TV,

in the Kansas City area.

                                                                                                                                                
5711-E, Lenexa, KS.
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When property owners have made the decision to permit unit-by-unit competition

between Everest and the incumbent, Everest has been forced to wire the buildings.  It has

been Everest�s experience that property owners are reluctant or fearful to invoke the

home run wiring rules because of their existing agreements with the incumbent.  On July

22, 2002, an owner of a multiple dwelling unit in Overland Park, Kansas was promptly

served with an injunction when he attempted to invoke the home run wiring rules.3

In Lenexa, Kansas, where the incumbent is no longer bound by the requirement

that its prices be geographically uniform, apartment dwellers have been offered three

months free service if they pay for the first month.  The incumbent has offered for $59.95

a package that includes standard service, three premium channels and high speed Internet

service.  This package is being offered elsewhere in the Kansas City metropolitan area for

$119.95.  In Overland Park, Ks., where the incumbent is still bound by geographically

uniform prices, apartment dwellers have been offered the same package, including three

months free, at a price of $79.95.  Time Warner calls this their �Win Back� offer, even if

the apartment dweller has not even switched to Everest services.

Access to rights of way

Access to rights of way continues to be a challenge.  Many cities have enacted

rights of way ordinances that have extensive permitting requirements, with significant

fees.  Many cities in the Kansas City metropolitan area have adopted ordinances that

regulate the size and location of structures in the rights of way. Some cities have gone so

far as to require mature landscaping, maintained by the provider and approved by a

licensed architect, on all sides of the structure.  This is a particularly onerous requirement

                                                
3 Time Warner Entertainment Company, L.P. and Liberty Cable of Missouri, Inc. v. Tutera Group,
Inc.  Case Number 02-2343 CM, filed in the United States District Court for the District of Kansas.
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for broadband service providers, who in addition to pedestals and amplifier boxes also

must install a back-up power supply unit for every 450 homes served.

Some rights of way ordinances grandfather existing providers� above ground

structures in the rights of way, but require new providers to place their structures

underground.  One city has required that a city engineer be present and available to

monitor construction activities at all times.  Everest believes this is excessive and an

unnecessary expense.

Both the Kansas and Missouri legislatures have recently passed rights of way

legislation.  One positive aspect of the legislation passed in both states is the prohibition

on cities requiring that excess conduit be installed as a condition for access to the rights

of way.  It has been estimated that excess conduit requirements would have increased

construction costs by more than 50 percent.

Access to poles

Access to poles has been a challenge.  Everest�s request to attach to poles has, in

many cases required the electric company to have to install larger poles.  Many of these

poles were not in compliance with NESC rules prior to Everest�s request to attach.  Even

in these cases the electric company funds the expense of the new pole, the work must be

accomplished through Everest�s management of a high number of electrical crews.  At

the present time, Everest is charged with managing 25 crews to change out poles, on top

of overseeing its own construction needs.  This extra work has been agreed to by Everest

in the interest of making certain pole change-outs do not slow down Everest construction

crews.  While the electric and telephone companies have generally been compliant with

requests to move their facilities within the 45 day time limit, Time Warner has not.
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Oftentimes, Everest has been forced to move the facilities of Time Warner to make room

for its planned construction.  In the meantime, Time Warner has stated that Everest is not

to move its plant.  Recently, Time Warner has demanded that Everest pre-pay Time

Warner for all make-ready requests, and that Time Warner be allowed 90 days to

accomplish the work.  Everest and Time Warner are having difficulties in negotiating a

reasonable agreement for cooperation for make-ready.

Access to programming

There are 125 local franchising authorities in the greater Kansas City metropolitan

area.  Of those, 75 are served by Kansas City Cable Partners, a 50/50 partnership owned

by Time Warner Entertainment and AT&T Broadband.  Time Warner is the General

Manager.  Fifty local franchising authorities receive service from Comcast.  Kansas City

Cable Partners owns Metro Sports, which produces a local sports programming.  Metro

Sports is terrestrially delivered to Comcast, but KCCP refuses to offer Everest the Metro

Sports channel.  For some consumers, access to the Metro Sports channel is a deciding

factor on whether or not to subscribe to Everest.  The Metro Sports channel provides

extensive coverage of high school sports, from football, to boys and girls basketball to

cheerleading and drill team competitions.

In addition to its coverage of prep sports, Metro Sports also assists Mizzou Sports

Properties with the production of Missouri men�s basketball games and consequently,

Mizzou Sports Properties has refused Everest�s request to carry Missouri men�s

basketball games.  Everest�s continued denial of access to the Metro Sports channel may

dissuade some customers from considering Everest.  Access to regional sports
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programming is necessary for a competitive video service provider to compete

effectively.

Advanced Services

In the Kansas City market, there are five channels available in high definition.

KCPT 19 (local PBS station), HBO (E), HBO (W), Showtime (East) and

Showtime(West).  Because of the lack of channels available in high definition and the

small number of Kansas City homes with high definition compatible television sets,

Everest does not offer any HDTV services at this time.  Everest plans to add them in the

future.  As more programming becomes available in high definition and the price of

HDTV-compatible TV sets comes down, consumers will demand HDTV programming

and will look for programming in HD before looking for non-HD programming.

Everest is currently offering interactive television services in the form of games,

news, sports, weather, stock quotes, entertainment information, movie listings, restaurant

guides, etc.  Everest currently offers two different electronic programming guides to its

subscribers.

Conclusion

Everest appreciates this opportunity to provide input to the commission in its

annual inquiry concerning the status of competition in the video market.

Respectfully submitted,

Everest Midwest Licensee, LLC dba
Everest Connections Corporation
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Rachel Lipman Reiber
Vice President of Regulatory and Government Affairs
4740 Grand, Suite 200
Kansas City, MO 64112
816.714.2972 Voice
816.714.2995 FAX

Dated: July 29, 2002


